SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION
SPENCER SAVAGE and YOUSEF BARAKAT,
Derivatively on Behalf of iBlO, lNC.,
Plaintiffs,

index No. 162407/2015
Hon. O. P. Sherwood

vs.
ROBERT B. KAY, ARTHUR Y. ELLlOTT, JAMES T.
HlLL, GLENN CHANG, PHlLlP K. RUSSELL, JOHN.
D. MCKEY, and SEYMOUR FLUG,
Defendants,
and
iBlO, TNC.,
Nominal Defendant.

STlPULA nON OF SETTLEMENT

This Stipulation of Settlement, datcd as of September 20,2016 (the "Stipulation"), is made
and entered into by and among the following Settling Parties: (i) Spencer Savage and Y ousef
Barakat ("Plaintiffs") individually and derivatively on behalf of Nominal Defendant, iBio, Inc.
("iBio" or the "Company"), by and through its counsel of record in the Litigation; and (ii) iBio,
Robert B. Kay, Arthur Y. Elliot, James T. Hill, Glenn Chang, Philip K. RLlssclI, John D. McKey, and
Seymour Flug (collectively, "Defendants"), by and through thcir counsel of record. Subject to the
approval ofthe Court, the Stipulation is intended by the Scttling Parties to fully, tinally, and forever
resolve, discharge, and settle the Litigation and Released Claims, upon and subject to the terms and
conditions hereof. All capitalized terms not otherwise defined are defined in Paragraph TIl. I infi-a.

I.

DEFENDANTS' DENIALS OF WRONGDOING AND LIABILITY
Each Defendant has expressly denied and continues to deny all charges of wrongdoing, fault,

liability or damage arising out of or related to any of the conduct, acts, or omissions alleged by
Plaintiffs in this Litigation. Pursuant to the terIns set forth below, this Stipulation shall never, in any
event, be construed as or deemed to be evidence of an admission or concession by any Defendant
with respect to any claim of any wrongdoing, fault, liability, or damage whatsoever.
Nonetheless, Defendants have concluded that filrther conduct of the Litigation would be
protracted and expensive. Defendants also have taken into account the unceliainty and risks inherent
in any litigation, especially in complex cases like the Litigation. Defendants have, therefore,
detcrm ined that it is desirable and beneficial that the Litigation be fully and finally settled in the
manner and upon the terms and conditions set forth in this Stipulation and that the Settlement
memorialized in this Stipulation, after approval by the Court, operate as a full release and bar of and
to the claims asserted in the Litigation, and otherwise.
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II.

CLAIMS OF PLAINTIFFS AND BENEFITS OF SETTLEMENT
Plaintiffs believe that the claims asserted in the Litigation have merit and that the evidence

developed to date supports the claims asserted. However, Plaintiffs recognize and acknowledge the
expense and length of continued proceedings necessary to prosecute the Litigation against
Defendants through trial, as well as potential appeals. Plaintiffs have taken into account the
uncertain outcome and the risk of continued litigation, especially in complex actions such as the
Litigation, and the difficulties and delays inherent in such litigation. Plaintiffs are also mindflJl of
the inherent problems of proof and possible defenses to their claims. Plaintiffs believe that the
Settlement set torth in this StipUlation confers substantial benefits upon the Company and its
shareholders. Based on this evaluation, Plaintiffs and their counsel have determined that the
Settlement set forth in the Stipulation is in the best interests of Plaintiffs, the Company, and the
Company's shareholders. Plaintiffs and their counsel therefore have detennined that it is desirable
and beneficial to Plaintiffs, the Company, and the Company's shareholders that the Litigation be
settled upon the terms and conditions set forth in this Stipulation.

III.

TERMS OF STIPULATION AND AGREEMENT OF SETTLEMENT
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and among the

Settling Parties, by and through their undersigned counsel, that, subject to the approval ofthe Court,
the Litigation and the Released Claims shall be finally and tully compromised, settled and released,
and the Litigation shall be dismissed with prejudice, upon and subject to the terms and conditions of
this StipUlation, as follows:
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Definitions

1.

As used in this Stipulation, the following terms have the meanings specified below. In the
event of any inconsistency between any definition set forth below and any definition set forth in any
document attached as an exhibit to this Stipulation, the definition set forth below shall control.
1.1.

The "Company" or "iBio" means iBio, Inc.

1.2.

"Corporate Governance Changes" means those matters listed in Paragraph 2.1.

1.3.

"Court" or "this Court" means the Supreme Court of the State of New York,

County of New York: Commercial Division.
1.4.

"Defendants" means iBio, Robert B. Kay, Arthur Y. Elliot, James T. Hill,

Glenn Chang, Philip K. Russell, John D. McKey, and Seymour Flug.
1.5.

"Defendants' Counsel" means Willkie Farr & Gallagher LLP and Aguilar

Bentley LLC.
1.6.

"Effective Date" means the first date by which all ofthe events and conditions

specified in Paragraph 6.1 ofthis Stipulation have been met and have occurred.
1. 7.

"Fee and Expense Amount" is the amount agreed to by the Settling Parties as

described in Paragraph 5.1.
1.8.

"Final" means, with respect to any order of court, including, without

limitation, the Judgment, that such order represents a tinal and binding determination of all issues
within its scope and is not subject to further review on appeal or otherwise. Without limitation, an
order becomes "Final" when: (a) no appeal has been filed and the prescribed time for commencing
any appeal has cxpired; or (b) an appeal has been filed and either (i) the appeal has been dismissed
and the prescribed time, ifany, for commencing any further appeal has expired, or (ii) the order has
been affirmed in its entirety and the prescribed time, if any, for commencing any further appeal has
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expired. For purposes of this paragraph, an "appeal" includes appeals as of right, discretionary
appeals, interlocutory appeals, proceedings involving writs of certiorari or mandamus, and any other
proceedings of like kind.
1.9.

"Individual Defendants" means Robert B. Kay, Alihur Y. Elliot, James T.

Hill, Glenn Chang, Philip K. Russell, John D. McKey, and Seymour Flug.
1.10.

"Judgment" means the judgment to be rendered by the Court, in substantially

the form attached hereto as Exhibit C.
1.11.

"Litigation" or "this Litigation" mean Spencer Savage und YousefBarakat

v. Robert B. Kay, et al.: Index No.: 162407/2015, pending in the Supreme Court ofthe State of New
York, County of New York.
1.12.

"Notice" means the Notice of Pendency and Proposed Settlement of

Shareholder Derivative Action, in substantially the form attached hereto as Exhibit B.
1.13.

"Notice Order" means the Order of COUli preliminarily approving this

Stipulation and the Settlement and providing for notice to shareholders in substantially the fonn
attached hereto as Exhibit A.
1.14.

"Person(s)" means an individual, corporation, limited liability company,

professional corporation, pminership, limited palinership, limited liability patinership, association,
joint stock company, estate, legal representative, trust, unincorporated association, government or
any political subdivision or agency thereof, and any business or legal entity together with their
spouses, heirs, predecessors, successors, representatives, or assignees of any of the foregoing, and
any other representative or person or entity acting on behalf of, or claiming under, any of these
persons and entities.
1.15.

"Plaintiffs" means Spencer Savage and Y ousef Barakat.
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1.16.

"Plaintiff Case Contribution Award" means the monetary amount awarded by

the COUI'! to each Plaintiff in recognition of the Plaintiffs' assistance in the prosecution of this
Action, for which Plaintiffs' Counsel may seek an amount not exceeding $2,000 per Plaintiff
payable from the Fee and Expcnse Amount. Any such Case Contribution Award shall be subject to
the approval ofthe Court as stated in Paragraph 5.1 below.
1.17.
1.1 8.

"Plaintiffs' Counsel" means Gainey McKenna & Egleston.
"Related Persons" means a Person's past or present agents, officers, directors,

attorneys, accountants, auditors, advisors, insurers, co-insurers, re-insurers, spouses, immediate

family members, heirs, executors, personal representatives, estates, administrators, trusts,
predecessors, successors, and assigns or other individual or entity in which that Person has a
controlling interest, and each and all of their respective past and present officers, directors,
employees, agents, affiliates, parents, subsidiaries, divisions, attorneys, accountants, auditors,
advisors, insurers, co-insurers, re-insurers, heirs, executors, personal representatives, estates,

administrators, trusts, predecessors, successors, and assigns.
1.19.

"Released Claims" shall collectively mean, to the fullest extent allowed by law,

any and all claims and causes of action of every nature and description, whether known or unknown,
whether arising under state, federal, local, statutory, common or foreign law, or any other law, rule, or
regulation, including Unknown Claims (as defined below), for compensatory damages, punitive
damages, restitution, disgorgement, or any other legal or equitable reliefthat could be sought under
any legal theory (a) that have been assel'!ed by Plaintiffs against the Released Persons in this Litigation,
or (b) that Plaintiffs, iBio, or any iBio shareholder (in his, her,

01'

its capacity as an iBio shareholder)

have or could have assel'!ed in any forum that arise out of, relate to or are based upon the allegations,
transactions, facts, matters or occurrences, representations, misrepresentations, 01' omissions involved,
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set forth, or referred to in any pleadings filed in the Litigation, the Company's actions or decisions not
to take action, the Individual Defendants' performance oftheir duties as officers and/or directors of the
Company, or any other action taken or alleged to have been taken by the Company or the Individual
Defendants as identified in thc pleadings tiled in the Litigation. "Released Claims" does not include:
(i) claims to enforce the Settlement; or (ii) any claims asserted in the Securities Litigation (which were
resolved in the settlement of the Securities Litigation).
1.20.

"Released Person(s)" means each and all of the Defendants and their

respective Related Persons.
1.21.

"Released Person" means, individually, any of the Released Persons.

1.22.

"Releasing Parties" means iBio, Plaintiffs and their Related Persons (both

individually and derivatively on behalf of iBio), any other iBio shareholder (in his, her, or its
capacity as an iBio shareholder), and Plaintiffs' Counsel.
1.23.

"Releasing Pmiy" means, individually, any of the Releasing Parties.

1.24.

"Securities Litigation" means Vamsi Al1davarapu v. iBio, et af., Case No.

I: 14-cv-1343-RGA, filed in the United States District COllli for the District of Delaware.
1.25.

"Settlement" means the settlement of the Litigation as embodied in this

1.26.

"Settling Pmiies" means, collectively, Plaintiffs (on behalf of themselves and

Stipulation.

derivatively on behalfofiBio), and Defendants.
1.27.

"Settling Patiy" means, individually, any of the Settling Palties.

1.28.

"Unknown Claims" means any Released Claim which any Person does not

know or sLlspect to exist in his, her, or its favor at the time ofthis Stipulation that, ifknown by him,
her, or it, might have affected the terms of this Stipulation or that Person's decision to enter or not
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object to this Stipulation. Unlmown Claims include those claims in which some or all of the facts
comprising the claim may be suspected, or even undisclosed or hidden. With respect to any and all
Released Claims, the Settling Parties stipulate and agree that, upon thc Effective Date, Settling
Parties shall be deemed to have by operation of the Judgment expressly waived any and all
provisions, rights, and benetits conferred by any law of any state or territory ofthe United States, or
principle of common law, which is similar, comparable, or equivalent to Calif0111ia Civil Code §
1542, which provides:
A general release does not extend to claims which the creditor does not
know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have matcrially affected his
or her settlement with the dcbtor.
The Releasing Patties may hereafter discover facts in addition to or different from those which they
now know or believe to be true with respect to the subject matter ofthe Released Claims, bllt the
Releasing Parties shall expressly, upon the Effective Date, be deemed to have, and by operation of
the Judgment shall have, fully, finally, and forever settled and released any and all Released Claims,
known or unknown, suspected or unsuspected, contingent or non-contingent, whether or not
concealed or hidden, which now exist, or heretofore have existed, upon any theory oflaw or equity
now existing or coming into existence in the ti.Jture, including, but not limited to, conduct which is
negligent, reckless, intentional, with or withollt malice, or a breach of any duty, law or rule, without
regard to the subsequent discovery or existence of such different or additional facts. Plaintiffs
aclmowledge that the foregoing waiver was separately bargained for and a key element of the
settlement of which this release is a pmt.
2.

The Settlement -- Corporate Governance Changes.

The Company has

implemented andlor shall implement the following Corporate Governance Changes:
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2.1.

The Corporate Governance Changes include the following provisions, in

summary form:
(a)

Committee Rotation: Starting prospectively fro111 the date the

settlement is approved, the chair of the AuditiCompensation/Nominating and Governance
Committee will rotate at least once every five years.
(b)

Director Orientation: The Company shall implement a Director

Orientation program which shall include presentations from appropriate personnel regarding the
Company's general policies and procedures and key operational and strategic initiative risks. A new
director will undergo the orientation program at the latest within three months of his or her election
to the Board.
(c)

Reputational Risk: The charter of each Board committee will be

amended to provide that the committee will consider the potential effects on the Company's
reputation of Company actions and public statements within its scope of responsibility.
(d)

Oversight: The Company shall enhance its oversight of material

market communications by appointing a senior officer to eusure their accurate and timely
dissemination and that timely cOlTective disclosures to any inaccurate statements would be made as
soon as practicable after any material misstatement or omission in the original disclosure is
discovered by the Company.
(e)

Code of Business Conduct and Ethics: The Company's policy of

requiring employees and directors to re-celiify on an annual basis their knowledge and compliance
with the Code of Business Conduct and Ethics shall be amended to further require that employees
and directors confirm that they are not aware of any acts which they believe are not compliant with
this Code and applicable laws and regulations.
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2.2.

iBio and the Individual Defendants acknowledge and agree that Plaintitfs'

efforts in the prosecution and settlement of the Litigation were a material tactor in the Company's
decision to adopt and/or implement the Corporate Govcrnance Changes.

3.

Notice Order and Settlement Hearing
3.1.

As soon as practicable after execution of this Stipulation, Plaintiffs' Counsel

shall submit this Stipulation and its Exhibits to the Court and apply for entry ofthe Notice Order.
Plaintiffs' Counsel also shall request that the Court hold a hearing (the "Settlement Hearing"), at
which time Plaintiffs' Counsel shall request that the Comt finally approve the SettIcment of the
Litigation as set forth herein.
3.2.

Within ten (10) business days after entry of the Notice Order, iBio and

Plaintiffs' Counsel each shall publish the Notice in accordance with the terms oflhe Notice Order.
3.3.

At the Settlement Hearing, Plaintins shall request, and Defendants will not

oppose, entry of a JUdgment, in substantially the form attached hereto as Exhibit C:
(a)

tinally approving the Settlement as fair, reasonable, and adequate, and

directing its consummation pursuant to its terms;
(b)

directing that the Litigation be dismissed without costs and with

prejudice, and releasing the Released Claims;
(c)

permanently barring and enjoining the institution and prosecution, by

iBio, Plaintiffs (both individually and derivatively on behalf of iBio), or any other iBio shareholder
(in his, her, or its, capacity as an iBio shareholder) of any other action against the Released Persons
in any eOUlt asserting any Released Claims; provided, however, that the Judgment shall not bar any
action or claim to enforce the terms of the Settlement, as approved by the COUlt, or the Judgment;
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(d)

reserving jurisdiction over the Litigation, including all fiJture

proceedings concerning the administration, consummation, and enforcement ofthis Stipulation;
(e)

tinding that there is no just reason for delaying and directing entry ora

ti nalj udgment;
(f)containing such other and fiJrther provisions consistent with the terms
of this Stipulation to which the Settling Parties expressly consent in writing and which the Court
approves.
Releases and Bar Order

4.
4.1.

Upon the Etfective Date, the Releasing Patties shall be deemed to have, and

by operation of the Judgment shall have, fillly, tin ally, and forever released, relinquished, and
discharged all Released Claims against the Released Persons and shall have covenanted not to sue
the Released Persons with respect to all such Released Claims, and shall be permanently barred and
enjoined hom instituting, commencing, or prosecuting any Released Claim against the Released
Persons except to entorce the releases and other terms and conditions contained in this Stipulation or
the Judgment.

5.

Plaintiffs' Counsel's Fee and Expense Amount

5.1.

After negotiation ofthe material terms ofthe Settlement, Defendants' Counsel

engaged in an arm's length negotiation regarding fees to be paid to Plaintiffs and Plaintiffs' Counsel.
As a result of those negotiations, Plaintiffs' Counsel has agreed to apply for an award of fees,
expenses, and the Plaintiff Case Contribution Award of$2,000 per Plaintiff; inclusive, not to exceed
$160,000 (the "Fee and Expense Amount") that iBio shall cause to be paid, subject to COUlt
approval. Defendants have agreed not to oppose such an application. The Settling Parties intend the
Fee and Expense Amount finally approved by the Court to constitute full and complete
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compensation for the services provided by Plaintiffs and Plaintiffs' Counsel in connection with the
prosecution and settlement of this Litigation. The Fee and Expense Amount will compensate
Plaintiffs and Plaintiffs' Counsel for the results achieved in this Litigation.
5.2.

Within thirty (30) days after entry of a Court order awarding the Fee and

Expense Amount, iBio shall cause to be paid from insurance proceeds the Fee and Expense Amount
to Plaintiffs' Counsel for the benefit of Plaintiffs' Counsel. Plaintiffs' Counsel agrees that, ifand
when, as a result of any further order of the Court, appeal, proceedings on remand, or successtlJl
collateral attack, the Judgment does not become Final or the Settlement is otherwise terminated,
within thitiy (30) days it will be responsible for refunding and repaying directly to the entities
making the payments any Fee and Expense Amount (including the Plaintiff Case Contribution
Award) paid or caused to be paid by iBio. The Defendants have no responsibility for and no liability
whatsoever with respect to the allocation of the Fee and Expense Amount or the Plaintiff Case
Contribution Award included therein, to any other person, entity or law firm who may assert some
claim thereto. Except as expressly provided herein, Plaintiffs and Defendants shall bear their own
respective fees, costs and expenses, and no Plaintiff shall assert any claim for expenses, costs, and
fees against any Defendant, and vice versa.
5.3.

Disallowance by the Court of any fees or expenses requested by or awarded to

Plaintiffs or Plaintiffs' Counsel (including without limitation the Fee and Expense Amount and the
Plaintiff Case Contribution Amount), any appeal from or any order I'elating thereto, and any
modification

01'

I'eversal on appeal of any such order, shall not operate to terminate or cancel the

Stipulation or affect its other terms, including the Released Claims 01' the Effective Date, or affect or
delay the finality ofthe Judgment approving the Stipulation.

II

6.

Conditions of Settlement, Effect of Disapproval, Cancellation, or Termination
6. I .

The Effective Date ofthe Stipulation, and the Settlement incorporated therein,

shall be conditioned on the occurrence of all of the following events:
(a)

the Court has entered the Notice Order, as required by Paragraph 3.1

(b)

the Court has approved the Settlement as described herein, following

hereof;

notice to sbareholders as defined in Paragraph 1.12 and a Settlement Hearing, and has entered the
Judgment, in accordance with Paragraph 3.3 hereof; and
(e)

the Judgment has beeome Final, as defined in Paragraph 1.8 hereof

(except with respect to Paragraphs 7 and 8 ofthe Judgment concerning the Fee and Expense Award
and the Plaintiff Case Contribution Award, the finality of which shall not affect the Effective Date).
6.2.

Ifany of the conditions specitied in Paragraph 6.1 above are not met, then the

StipUlation shall be canceled and terminated subject to Paragraph 6.3, unless counsel for the Settling
Parties mutually agree in writing to proceed with the Stipulation.
6.3.

Unless otherwise ordered by the Court, in the event the Eftective Date does

not occur or this Stipulation shall terminate, or be canceled, or otherwise fail to become effective for
any reason, including, without limitation, in the event that thc Settlement as described herein is not
approved by the Court or the Judgment is reversed or vacated following any appeal taken there from,
then:
(a)

the Settling Patties shall be restored to their respective positions in thc

Litigation as of June 7, 2016, with all of their respective claims and defenses preserved as they
existed on that date;
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(b)

the terms and provisions of the Stipulation shall bc null and void and

shall have no further force and effect with respect to the Settling Parties, and neither the existence
nor the terms of this StipLllation (nor any negotiations preceding this Stipulation nor any acts
performed pursuant to, or in furtherance of, this Stipulation) shall be uscd in this Litigation or in any
other proceeding for any purpose; and
(c)

any judgment or order entered by the Court in accordance with the

terms ofthe Stipulation shall be treated as vacated, nunc pro tunc.
6.4.

lfthe Court docs not enter the Judgment in substantially the form attached as

Exhibit C hereto, or if the Court enters the Judgment and appellate review is sought and, on such
rcview, the entry ofthe Judgment is finally vacated, modified, or reversed, then this Stipulation and
the Settlement incorporated therein shall be cancelled and terminated, unless all parties who are
adversely affected thereby, in their sale discretion within thirty (30) days fi'om the date of the
mailing of such ruling to such parties, provide written notice to all other parties hereto oftheir intent
to proceed with the Settlement under the terms of the Judgment as modified by the Court or on
appeal. Such notice may be provided on behalf of Plaintiffs by Plaintiffs' Counsel. No Settling
Party shall have any obligation whatsoever to proceed under any terms other than in substantially the
form provided and agreed to herein. Without limiting the foregoing, Defendants shall have, in their
sole and absolute discretion, the option to terminate the Settlement in its entirety in the event that the
Judgment, upon becoming Final, does not provide for the dismissal with prejudiee of the Litigation
against them.

7,

Miscellaneous Provisions
7.1.

The Settling Parties: (a) acknowledge that it is their intent to consummate this

Stipulation; and (b) agree to cooperate to the extent reasonably necessary to effectuate and
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implement all terms and conditions ofthe Stipulation and to exercise their best efforts to accomplish
the foregoing terms and conditions of the Stipulation.
7.2.

The Settling Parties intend this Settlement to be a final and complete

resolution of all disputes betwecn them. The Settlement compromises claims which are contestcd
and shall not be deemed an admission by any Settling Party as to the merits of any claim or defense.
7.3.

While Defendants deny that the claims advanced in the Litigation were

meritorious, they will not assert in any public statementthatthe Litigation was not filed in good faith
and/or is not being settled voluntarily after consultation with competent legal counsel. The
Judgment will contain a finding that, during the course of the Litigation, the parties and their
respective counsel at all times complied with the requirements of Rule 130-1 of the Rules of the
Chief Administrative Judge and CPLR 8303-a. The Settling Parties agree that the terms ofthe
Settlement were negotiated in good faith by the Settling Parties and reflect a Settlement that was
reached voluntarily after consultation with competent legal counsel. The Settling Parties reserve
their right to rebut, in a manner that such pa!iy determines to be appropriate, any contention made in
any public forum that the Litigation was brought or defended in bad faith.
7.4.

Plaintiffs and Plaintiffs' Counsel agree that they will make no public

statement (including in court filings) regarding the Litigation, the Securities Litigation, or the
allegations made therein unless Plaintiffs' Counsel previously received written approval of such
statement from Defendants' Counsel after having given them reasonable opportunity to review such
statements, Nothing in this provision shall be construed to bar Plaintiffs fj'om disclosing the terms of
this Stipulation to their attorneys, accountants, bookkeepers, and insurers, or upon receipt of a
validly-issued subpoena, request, or demand from a governmental or regulatOlY agency.
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7.5.

Neither this Stipulation nor the Settlement contained herein, nor any act

performed or document executed pursuant to or in furtherance of this Stipulation or the Settlement:
(a) is or may be deemed to be or may be used as an admission ot; or evidence of, the validity of any
Released Claim, any allegation made in the Litigation, or any wrongdoing or liability of Defendants
or any Released Persons; or (b) is or may be deemed to be or may be used as an admission ot; or
evidence ot; any liability, fault, or omission of any of Defendants or any Released Persons in any
civi I, criminal, or administrative proceeding in any court, administrative agency, or other tribunal.
Neither this StipLllation, the Settlement, nor any act perfonned or document executed pursuant to or
in tllrtherance of this Stipulation or the Settlement shall be admissible in any proceeding for any
purpose, except to enforce the terms of the Stipulation, except that Defendants may file the
Stipulation and/or the Judgment in any action that may be brought against them in order to support a
defense or counterclaim based on principles of res judicata, collateral estoppel, release, good faith
settlement, judgment bar or reduction, or any other theory of claim preclusion or issue preclusion or
similar defense or counterclaim.
7.6.

The Stipulation may be amended or modified only by a written instrument

signed by or on behalf of all Settling Parties or their respective suecessors-in-interest. After prior
notice to the Court, the Settling Parties may agree to reasonable extensions oftime to carry out any
provisions of this Stipulation.
7.7.

The Stipulation, including its Exhibits which are material parts thereot;

constitutes the entire agreement among the parties hereto, and no representations, warranties, or
inducements have been made to any party concerning the Stipulation other than the representations,
warranties, and covenants contained and memorialized in such documents. It is understood by the
Settling Parties that, except for the matters expressly represented herein, the facts or law with respect
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to which this Stipulation is entered into may turn out to be other than or different [rom the facts now
known to each party or believed by such party to be true; each party therefore expressly assumes the
risk of the facts or law turning out to be so different, and agrees that this StipLLiation shall in all
respects be effective and not subject to termination by reason of any such different facts or law.
7.8.

Each counselor other Person executing the Stipulation and any documents

prepared in flll'therance ofthe Stipulation on behalf of any pmiy hereto, hereby warrants that such
Person has the [Llll authority to do so.
7.9.

The Stipulation may be executed in one or more counterparts. All executed

counterparts and each ofthem shall be deemed to be one and the same instrument. A complete set of
execLlted counterparts shall be filed with the Court.
7.10.

The Stipulation shall be binding upon, and inure to the benefit of, the

successors and assigns ofthe pmiies hereto, including any corporation or other entity into or with
which any paliy merges, consolidates, or reorganizes.

7.11.

Without affecting the finality of the Judgment in any way, the COLlrt shall

retain jurisdiction with respect to implementation and entorcement of the terms orthe Stipulation,
and all pmiies hereto submit to the jurisdiction of the COlui for purposes of implementing and
enforcing this Stipulation, the Settlement embodied herein, and the provisions ofthe Judgment.
7.12.

Nothing in this StipLllation, Settlement, or the negotiations or proceedings

relating to the toregoing is intended to or shall be deemed to constihlte a waiver of any applicable
privilege or immunity, including, without limitation, the accountants' privilege, the attorney-client
privilege, the joint defense privilege, or work product immunity.
7.13.

This Stipulation and thc Settlement contemplated by it, and all disputes arising

out 01'01' relating to the Stipulation and the Settlement, shall be construed and enforced in accordance
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with, and governed by, the substantive laws and procedural rules of the State of New York without
giving eftect to that New Yark's choice-of-Iaw principles.
7.14.

Any written notice reqLlired pursuantto or in connection with this Stipulation

shall be addressed to the parties' counsel as designated and identified below.
IN WITNESS WHEREOF, the Parties hereto have caused the Stipulation to be executed,
by their duly authorized attorneys.

[signature pages to tallow1
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i .<
Dated: September',:, 2016

GAliNEY, McKENNA & EGLESTON

By:

\,-,::'};{f\";' " ,/"

,d

/'/

":

Thomas J. McKenna
Gregory M. Egleston
440 Park A venue South
New York, 1\ry 10016
Telephone: (212) 983·1300
Facsimile: (212) 983·0383
Email :1 iI11ck,mna@gLlJYc:[,l)l'&QJl]
Email:geg!eston(q)gnlC~law.com

A/lomeys jilY Plaintiffs
Dated: September'to
_, 2016

WILLKm FARR & GAU,AGHER LLP

BYC~~

-/7

Antonio Yanez, Jl':Matthew W. Edwards
787 Seventh Avenue
New York, NY 10019·6099
Tel: (212) 728-8000
Email: llyanez@willkie.eom
Email: medwards(2t)willkie.com

Atlomeys for D~felUlalll Robert B. Kay
and Nominal Defendant iBio, lilc.

Dated: September _,2016

AGUILAR BENTLEY LLC

By:
Lisa D. Bentley
Anna Aguilar
5 Penn Plaza, 19th FloO\'
New York, New York 10001
Tel: (212) 835-1521
Email: IbentleyCroaguilarbentley.com
Email: aaguilar@aguilorbentley.com

Attomeys fol' Defendants Al'tl! Ill' Y. Ellioll,
James T. Hill, Glefln Chang, Philip [(.
Russell, John D. McKey, ami Seymoul'
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EXHIBIT A

SUPREME COURT STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION
)
) Index No: 162407/2015
SPENCER SAVAGE and YOUSEF
)
BARAKAT, Derivatively on Behalf of iBio,
)
INC.,
)
)
Plaintiff,
)
)
vs.
)
)
ROBERT B. KAY, ARTHUR Y. ELLIOTT,
JAMES T. HILL, GLENN CHANG, PHILIP )
K. RUSSELL, JOHN D. MCKEY, and
)
)
SEYMOUR FLUG,
)
)
Defendants,
)
)
and,
)
)
)
iBio, INC.,
)
)
Nominal Defendant.
)
[PROPOSED] ORDER PRELIMINARILY APPROVING SETTLEMENT AND
PROVIDING FOR NOTICE
WHEREAS, a consolidated shareholder derivative action is pending before this Court styled
Spencer Savage, et al., v. Robert B. Kay, et al., Index No. 162407/2015 (the “Litigation”);
WHEREAS, Plaintiffs, on behalf of all Settling Parties, have made an application for an order:
(i) preliminarily approving the proposed settlement (the "Settlement") of the Litigation in
accordance with the Stipulation of Settlement dated September 20, 2016 (the "Stipulation"),
which, together with the Exhibits annexed thereto, sets forth the terms and conditions for a proposed
settlement of the Litigation and for dismissal of the Litigation with prejudice upon the terms and
conditions set forth therein, (ii) approving for distribution of the Notice of Pendency of Proposed
Settlement of Shareholder Derivative Action (the "Notice"), and (iii) setting a date for the Settlement
Hearing (defined below);

WHEREAS, the Court has read and considered the Stipulation and the Exhibits annexed
thereto; and
WHEREAS, unless otherwise noted, all capitalized and defined terms herein have the same
meanings as set forth in the Stipulation.
NOW, THEREFORE, IT IS HEREBY ORDERED:
1.

The Settlement appears to be the product of serious, informed, arms-length

negotiations, to have no obvious deficiencies, to provide substantial value to the Company, and to
fall within the range of possible approval and, therefore, merits further consideration.
2.

The Court hereby preliminarily approves the Settlement set forth in the Stipulation,

subject to further consideration at the Settlement Hearing described below.
3.

A hearing (the "Settlement Hearing") shall be held before this Court on

__________ , 2016, at __:00 __.m., at the Supreme Court, New York County, 60 Centre Street,
Room ______, New York, New York 10007, to determine whether the proposed Settlement of the
Litigation on the terms and conditions provided for in the Stipulation is fair, reasonable, and adequate
to iBio and should be approved by the Court, and to determine whether the Final Order and Judgment
as provided in Exhibit C to the Stipulation (the “Judgment”) should be entered. The Court will also
determine whether the Fee and Expense Amount (including the Plaintiff Case Contribution Award)
provided by the Stipulation should be awarded to Plaintiffs' Counsel and the Plaintiffs; except that
disallowance by the Court of any fees or expenses or interest that has accrued thereon requested

by or awarded to Plaintiffs or Plaintiffs’ Counsel (including without limitation the Fee and
Expense Award and the Plaintiff Case Contribution Award), any appeal from or any order
relating thereto, and any modification or reversal on appeal of any such order, shall not operate
to terminate or cancel the Stipulation or affect its other terms, including the Released Claims or
the Effective Date, or affect or delay the finality of the Judgment approving the Stipulation.. The
Court may adjourn the Settlement Hearing without further notice to current iBio shareholders.

4.

The Court approves, as to form and content, the Notice annexed as Exhibit B to the

Stipulation and finds that the distribution of the Notice substantially in the manner and form set forth
in this Order meets the requirements of due process and applicable law, is the best notice practicable
under the circumstances, and shall constitute due and sufficient notice to all persons entitled thereto.
All reasonable expenses incurred in providing the Notice set forth herein shall be paid as set forth in
the Stipulation.
5.

Within ten (10) calendar days after the entry of this Notice Order, iBio shall (i) mail

by first class postage pre-paid mail a notice, in the form attached as Exhibit B to the Stipulation (the
“Notice”) to all iBio shareholders at the last known addresses appearing in the stock transfer records
maintained by or on behalf of iBio; (ii) post copies of the Notice, the Stipulation, and the Notice
Order on the Company website at least through the date of the Settlement Hearing; and (iii) issue a
press release, via a national newswire service, such as Business Wire, PR Newswire or Investor’s
Business Daily, announcing the Settlement and directing persons to the Notice and related papers
posted on iBio’s website. iBio’s Counsel shall file with the Court an appropriate affidavit or
declaration documenting that iBio has satisfied the requirements of this paragraph as soon as
practicable after iBio has done so.
6.

Within ten (10) calendar days after entry of this Notice Order, Plaintiffs’ Counsel

shall post copies of the Notice, the Stipulation, and the Notice Order on its website at least through the
date of the Settlement Hearing. Plaintiffs’ Counsel shall file with the Court an appropriate affidavit or
declaration documenting that it has satisfied the requirements of this paragraph as soon as practicable
after it has done so.
7.

All iBio shareholders shall be subject to and bound by the provisions of the

Stipulation, the releases contained therein, and by all orders, determinations and judgments,
including the Judgment, entered in the Litigation concerning the Settlement.

8.

Any iBio shareholder may enter an appearance in the Litigation, at their own

expense, individually or through counsel of their own choice. If they do not enter an appearance, they
will be represented by Plaintiffs' Counsel.
9.

Any iBio shareholder who wishes to object to the Settlement and/or show cause why

it should not be approved, why the Judgment should or should not be entered thereon, or why the Fee
and Expense Amount should not be awarded, shall state all reasons for the objection and shall also:
(a) state the case name and number, Spencer Savage, et al., v. Robert B. Kay, et al., Index No.

162407/2015; (b) provide proof of current ownership of iBio stock as well as documentary evidence
of when such stock ownership was acquired; (c) clearly identify any and all evidence that the
objector may present at the Settlement Hearing in connection with his, her, or its objection(s); (d)
identify any case, by name, court, and docket number, in which the objector or his, her, or its
attorney, if any, has objected to a settlement in the last three years; and (e) include a proof of service
signed under penalty of perjury.
10.

All objections and accompanying materials shall be filed and served at least fourteen

(14) calendar days prior to the Settlement Hearing as follows: (a) personally filed with the Clerk of
the Court, 60 Centre Street, New York, New York 10007, and (b) served by first class U.S. Mail and/
or through the Court's electronic filing system on counsel for the Settling Parties. Any iBio
shareholder wishing to be heard at the Settlement Hearing is required to include a notice of intention
to appear at the Settlement Hearing together with his, her, or its written objection. Only shareholders
who have filed with the Court and served on the Settling Parties' counsel valid and timely written
notices of objection and accompanying materials will be entitled to be heard at the hearing, unless the
Court orders otherwise.
11.

Any iBio shareholder who does not make his, her, or its objection in the manner

provided in this Order shall be deemed to have waived such objection and shall forever be foreclosed

from making any objection to the fairness, reasonableness or adequacy of the proposed Settlement
and to the Fee and Expense Amount as set forth in the Stipulation.
12.

All papers in support of the Settlement and the Settling Parties' responses to any

objections by iBio shareholders, if any, shall be filed with the Court and served at least seven (7)
calendar days prior to the Settlement Hearing.
13.

The Court retains jurisdiction over all proceedings arising out of or relating to the

Stipulation and/or the Settlement.
14.

If any of the conditions specified in Paragraph 6.1 of the Stipulation are not met,

then the Stipulation shall be canceled and terminated subject to Paragraph 6.3 of the Stipulation,
unless counsel for the Settling Parties mutually agree in writing to proceed with the Stipulation.
15.

Without further order of the Court, the Settling Parties may agree to reasonable

extensions of time to carry out any of the provisions of this Order or the Stipulation.
16.

Pending final determination as to whether the Settlement as set forth in the

Stipulation should be approved, no iBio shareholder (either directly, derivatively, or in any other
capacity) shall commence, prosecute, pursue, or litigate any Released Claim against any Released
Persons in any court, administrative agency, or other tribunal.

IT IS SO ORDERED.
DATED:

______________________________________
The Honorable O. Peter Sherwood

APPROVED FOR ENTRY:
GAINEY, McKENNA & EGLESTON
Thomas J. McKenna
Gregory M. Egleston
440 Park Avenue South
New York, NY 10016
Telephone: (212) 983-1300
Email: tjmckenna@gme-law.com
Email: gegleston@gme-law.com
Attorneys for Plaintiffs

WILLKIE FARR & GALLAGHER LLP
Antonio Yanez, Jr.
Matthew W. Edwards
787 Seventh Avenue
New York, NY 10019-6099
Tel: (212) 728-8000
Email: ayanez@willkie.com
Email: medwards@willkie.com
Attorneys for Defendant Robert B. Kay
and Nominal Defendant iBio, Inc.

AGUILAR BENTLEY LLC
Lisa D. Bentley
Anna Aguilar
5 Penn Plaza, 19th Floor
New York, New York 10001
Tel: (212) 835-1521
Email: lbentley@aguilarbentley.com
Email: aaguilar@aguilarbentley.com
Attorneys for Defendants Arthur Y. Elliott,
James T. Hill, Glenn Chang, Philip K.
Russell, John D. McKey, and Seymour Flug

EXHIBIT B

SUPREME COURT STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION
)
) Index No: 162407/2015
SPENCER SAVAGE and YOUSEF
BARAKAT, Derivatively on Behalf of iBIO, )
)
INC.,
)
)
Plaintiff,
)
)
vs.
)
)
ROBERT B. KAY, ARTHUR Y. ELLIOTT,
JAMES T. HILL, GLENN CHANG, PHILIP )
)
K. RUSSELL, JOHN D. MCKEY, and
)
SEYMOUR FLUG,
)
)
Defendants,
)
)
and,
)
)
)
iBIO, INC.,
)
)
Nominal Defendant.
)
NOTICE OF PENDENCY OF PROPOSED SETTLEMENT OF
SHAREHOLDER DERIVATIVE ACTION
TO:

ALL RECORD HOLDERS AND BENEFICIAL OWNERS OF COMMON STOCK OF
iBIO, INC. (“IBIO”)
PLEASE READ THIS NOTICE CAREFULLY AND IN ITS ENTIRETY AS YOUR
RIGHTS MAY BE AFFECTED BY PROCEEDINGS IN THE LITIGATION.

YOU ARE HEREBY NOTIFIED that the above-captioned consolidated shareholder
derivative action (the “Litigation”) is being settled on the terms set forth in the Stipulation of
Settlement dated as of September 20, 2016 (the “Stipulation”). This Notice is provided by Order
of the Supreme Court of the State of New York, County of New York: Commercial Division, (the
“Court”). It is not an expression of any opinion by the Court with respect to the truth of the
allegations in the Litigation or the merits of the claims or defenses asserted by or against any
party. It is solely to notify you of the terms of the proposed Settlement, and your rights related

thereto. The Court has made no findings or determinations concerning the merits of the Litigation.
Capitalized terms not otherwise defined shall have the definitions set forth in the Stipulation.
I.

WHY THE COURT HAS ISSUED THIS NOTICE

Your rights may be affected by the settlement of the Litigation. The parties to the
Litigation have agreed upon terms to settle the Litigation and have signed the Stipulation setting
forth those settlement terms.
II.

SUMMARY OF THE LITIGATION

On or about December 4, 2015, Spencer Savage, acting by and through counsel, filed a
lawsuit styled Spencer Savage, Derivatively on Behalf of Nominal Defendant iBio, Inc., v. Robert
B. Kay, et al., Index No: 162407/2015, in the Supreme Court, New York County, Commercial
Division (the “Litigation”). On or about March 16, 2016, Plaintiff Savage amended his complaint
and Plaintiff Yousef Barakat joined the Litigation as an additional Plaintiff (“Amended
Complaint”). Plaintiffs essentially alleged, among other things, that the Individual Defendants
failed in their duties to supervise the management and controls of the Company’s affairs, and that
this failure resulted in the Company issuing statements that were the subject of a securities class
action lawsuit filed in the U.S. District Court for the District of Delaware and captioned Vamsi
Andavarapu v. iBio, et al., Case No. 1:14-cv-1343-RGA (the “Securities Litigation”). The U.S.
District Court for the District of Delaware finally approved a settlement of the Securities
Litigation on April 21, 2016. After that date, the Settling Parties, through counsel, engaged in
negotiations to settle this Litigation. The Settling Parties, subject to the approval of this Court and
after thorough negotiation, have agreed to the terms hereof in settlement of this Litigation.

III.

TERMS OF THE PROPOSED DERIVATIVE SETTLEMENT

The Stipulation provides that the Company has implemented and/or shall implement the
following Corporate Governance Changes:
(a)

Committee Rotation: Starting prospectively from the date the settlement is

approved, the chair of the Audit/Compensation/Nominating and Governance Committee will
rotate at least once every five years.
(b)

Director Orientation: The Company shall implement a Director Orientation

program which shall include presentations from appropriate personnel regarding the
Company's general policies and procedures and key operational and strategic initiative risks.
A new director will undergo the orientation program at the latest within three months of his or
her election to the Board.
(c)

Reputational Risk: The charter of each Board committee will be amended to

provide that the committee will consider the potential effects on the Company’s reputation of
Company actions and public statements within its scope of responsibility.
(d)

Oversight: The Company shall enhance its oversight of material market

communications by appointing a senior officer to ensure their accurate and timely
dissemination and that timely corrective disclosures to any inaccurate statements would be
made as soon as practicable after any material misstatement or omission in the original
disclosure is discovered by the Company.
(e)

Code of Business Conduct and Ethics: The Company's policy of requiring

employees and directors to re-certify on an annual basis their knowledge and compliance with the
Code of Business Conduct and Ethics shall be amended to further require that employees and directors
confirm that they are not aware of any acts which they believe are not compliant with this Code and
applicable laws and regulations.

The Stipulation also provides for the entry of judgment dismissing the Litigation on the
merits with prejudice, and a complete release of the Released Claims as detailed in the
Stipulation.
IV.

REASONS FOR THE SETTLEMENT

The Settling Parties have determined that it is desirable and beneficial that the Litigation,
and all of the disputes related thereto, be fully and finally settled in the manner and upon the
terms and conditions set forth in the Stipulation.
A.

Why Did Plaintiffs Agree to Settle?

Plaintiffs' Counsel conducted an extensive investigation relating to the claims and the
underlying events and transactions alleged in the Litigation. Plaintiffs believe that the Litigation
has substantial merit, and Plaintiffs' entry into the Stipulation is not intended to be and shall not
be construed as an admission or concession concerning the relative strength or merit of the claims
alleged in the Litigation. However, Plaintiffs and Plaintiffs' Counsel recognize and acknowledge
the significant risk, expense, and length of continued proceedings necessary to prosecute the
Litigation against the Individual Defendants through trial and through possible appeals. Plaintiffs'
Counsel also have taken into account the uncertain outcome and the risk of any litigation, as well
as the difficulties and delays inherent in such litigation. Plaintiffs' Counsel are also mindful of the
inherent problems of establishing that demand on the Board was futile, and the possible defenses
to the claims alleged in the Litigation.
Based on Plaintiffs' Counsel's thorough review and analysis of the relevant facts,
allegations, defenses, and controlling legal principles, Plaintiffs' Counsel believe that the
Settlement set forth in the Stipulation is fair, reasonable, and adequate, and confers substantial
benefits upon iBio and its shareholders. Based upon Plaintiffs' Counsel's evaluation, Plaintiffs
have determined that the Settlement is in the best interests of iBio and its shareholders and have

agreed to settle the Litigation upon the terms and subject to the conditions set forth in the
Stipulation.
B.

Why Did the Individual Defendants Agree to Settle?

Defendants have denied and continue to deny each and all of the claims and allegations of
wrongdoing made by Plaintiffs in the Litigation and maintain furthermore that they have
meritorious defenses. Defendants expressly have denied and continue to deny all charges of
wrongdoing or liability against them arising out of any of the conduct, statements, acts or
omissions alleged, or that could have been alleged, in the Litigation, and Defendants contend that
many of the allegations in the Amended Complaint are materially inaccurate. The Individual
Defendants also have denied and continue to deny, among other allegations, the allegations that
Plaintiffs, iBio, or its shareholders have suffered damage or that Plaintiffs, iBio or its shareholders
were harmed in any way by the conduct alleged in the Litigation or otherwise. The Individual
Defendants have further asserted that at all times they acted in good faith and in a manner they
reasonably believe to be and that was in the best interests of iBio and its shareholders.
Nonetheless, Defendants have concluded that further conduct of the Litigation would be
protracted and expensive, and that it is desirable that the Litigation be fully and finally settled in
the manner and upon the terms and conditions set forth in this Stipulation. Defendants also have
taken into account the uncertainty and risks inherent in any litigation. Further, the Individual
Defendants and iBio acknowledge that the Settlement confers substantial benefits on iBio and is
fair, reasonable, adequate, and in the best interests of iBio and its shareholders.
V.

THE FEE AND EXPENSE AMOUNT

Plaintiffs' Counsel have not received any payment for their work in connection with the
Litigation, nor have they been reimbursed for out-of-pocket expenses. After negotiating the
substantive terms of the Settlement, Plaintiffs’ Counsel and Defendants’ Counsel discussed a fair
and reasonable sum to be paid to Plaintiffs' Counsel for attorneys' fees and expenses (the “Fee and

Expense Amount”), which includes a Plaintiff Case Contribution Award for the Plaintiffs for their
contributions to the Litigation. The Fee and Expense Amount agreed to by the Settling Parties is
$160,000 and includes from that amount the Plaintiff Case Contribution Award to the Plaintiffs in
the amount of $2,000 each. Any fee awarded by the Court is designed to compensate Plaintiffs'
Counsel and the Plaintiffs for the results achieved in the Litigation and the risks of undertaking
the prosecution of the Litigation on a contingent basis.
VI.

SETTLEMENT HEARING

Pursuant to an Order of the Supreme Court, New York County, Commercial Division, a
hearing will be held on

, 2016, at____:00 __.m., before Justice O. Peter Sherwood, at the New

York County Courthouse, 60 Centre Street, New York, New York 10007, to determine whether the
proposed Settlement of the Litigation on the terms and conditions provided for in the Stipulation is
fair, reasonable, and adequate to iBio and should be approved by the Court, and to determine whether
the Final Order and Judgment as provided in Exhibit C to the Stipulation (the “Judgment”) should be
entered. The Court will also determine whether the Fee and Expense Amount (including the Plaintiff
Case Contribution Award) provided by the Stipulation should be awarded to Plaintiffs' Counsel and
the Plaintiffs; except that disallowance by the Court of any fees or expenses or interest that has

accrued thereon requested by or awarded to Plaintiffs or Plaintiffs’ Counsel (including without
limitation the Fee and Expense Award and the Plaintiff Case Contribution Award), any appeal
from or any order relating thereto, and any modification or reversal on appeal of any such order,
shall not operate to terminate or cancel the Stipulation or affect its other terms, including the
Released Claims or the Effective Date, or affect or delay the finality of the Judgment approving
the Stipulation.. The Court may adjourn the Settlement Hearing without further notice to current iBio
shareholders.
Pending final determination of whether the Settlement should be approved, no iBio
shareholder (either directly, derivatively, or in any other capacity) shall commence, prosecute, pursue,

or litigate any Released Claim against any Released Persons in any court, administrative agency, or
other tribunal asserting agency any of the Released Claims.
VII.

RIGHT TO ATTEND THE SETTLEMENT HEARING

You may enter an appearance in the Litigation, at your own expense, individually or
through counsel of your choice. If you do not enter an appearance, you will be represented by
Plaintiffs' Counsel. If you want to object at the Settlement Hearing, then you must first comply
with the procedures for objecting, which are set forth below. The Court has the right to change the
hearing dates or times without further notice. Thus, if you are planning to attend the Settlement
Hearing, you should confirm the date and time before going to the Court. If you have no
objection to the Settlement, you do not need to appear at the Settlement Hearing or take any other
action.
VIII.

THE PROCEDURES FOR OBJECTING TO THE SETTLEMENT

Any iBio shareholder who wishes to object to the Settlement and/or show cause why it
should not be approved, why the Judgment should or should not be entered thereon, or why the
Fee and Expense Amount should not be awarded, shall state all reasons for the objection and shall
also: (a) state the case name and number, Spencer Savage, et al., v. Robert B. Kay, et al., Index
No. 162407/2015; (b) provide proof of current ownership of iBio stock as well as documentary
evidence of when such stock ownership was acquired; (c) clearly identify any and all evidence
that the objector may present at the Settlement Hearing in connection with his, her, or its
objection(s); (d) identify any case, by name, court, and docket number, in which the objector or
his, her, or its attorney, if any, has objected to a settlement in the last three years; and (e) include a
proof of service signed under penalty of perjury.
All objections and accompanying materials shall be filed and served at least fourteen (14)
calendar days prior to the Settlement Hearing as follows: (a) personally filed with the Clerk of the

Court, 60 Centre Street, New York, New York 10007, and (b) served by first class U.S. Mail and/
or through the Court's electronic filing system on counsel for the Settling Parties as follows:
GAINEY, McKENNA & EGLESTON
Thomas J. McKenna
Gregory M. Egleston
440 Park Avenue South
New York, NY 10016
Telephone: (212) 983-1300
Email: tjmckenna@gme-law.com
Email: gegleston@gme-law.com
Attorneys for Plaintiffs
WILLKIE FARR & GALLAGHER LLP
Antonio Yanez, Jr.
Matthew W. Edwards
787 Seventh Avenue
New York, NY 10019-6099
Tel: (212) 728-8000
Email: ayanez@willkie.com
Email: medwards@willkie.com
Attorneys for Defendant Robert B. Kay
and Nominal Defendant iBio, Inc.

AGUILAR BENTLEY LLC
Lisa D. Bentley
Anna Aguilar
5 Penn Plaza, 19th Floor
New York, New York 10001
Tel: (212) 835-1521
Email: lbentley@aguilarbentley.com
Email: aaguilar@aguilarbentley.com
Attorneys for Defendants Arthur Y. Elliott,
James T. Hill, Glenn Chang, Philip K.
Russell, John D. McKey, and Seymour Flug

Any iBio shareholder wishing to be heard at the Settlement Hearing is required to include
a notice of intention to appear at the Settlement Hearing together with his, her, or its written
objection. Only shareholders who have filed with the Court and served on the Settling Parties'

counsel valid and timely written notices of objection and accompanying materials will be entitled
to be heard at the hearing, unless the Court orders otherwise.
Any iBio shareholder who does not make his, her, or its objection in the manner provided
in this Order shall be deemed to have waived such objection and shall forever be foreclosed from
making any objection to the fairness, reasonableness or adequacy of the proposed Settlement and
to the Fee and Expense Amount as set forth in the Stipulation.
IX.

HOW TO OBTAIN ADDITIONAL INFORMATION

This Notice summarizes the Stipulation. It is not a complete description of the Litigation
or the terms of the Settlement contained in the Stipulation.
This Notice and the Stipulation can be viewed on the Company's website at
www.ibioinc.com and on the website of Plaintiffs' Counsel at www.gme-law.com. Inquiries
regarding the proposed Settlement also may be made to counsel for Plaintiffs as follows:
GAINEY, McKENNA & EGLESTON
Thomas J. McKenna
Gregory M. Egleston
440 Park Avenue South
New York, NY 10016
Telephone: (212) 983-1300
Email: tjmckenna@gme-law.com
Email: gegleston@gme-law.com
Attorneys for Plaintiffs

PLEASE DO NOT CONTACT THE COURT OR THE CLERK'S OFFICE
REGARDING THIS NOTICE.

DATED: _________________ , 2016

EXHIBIT C

SUPREME COURT STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION
)
) Index No: 162407/2015
SPENCER SAVAGE and YOUSEF
BARAKAT, Derivatively on Behalf of iBIO, )
)
INC.,
)
)
Plaintiff,
)
)
vs.
)
)
ROBERT B. KAY, ARTHUR Y. ELLIOTT,
JAMES T. HILL, GLENN CHANG, PHILIP )
)
K. RUSSELL, JOHN D. MCKEY, and
)
SEYMOUR FLUG,
)
)
Defendants,
)
)
and,
)
)
)
iBIO, INC.,
)
)
Nominal Defendant.
)
[PROPOSED] FINAL ORDER AND JUDGMENT

This matter came before the Court for hearing pursuant to the Order of this Court dated
_____________ , 201___ (“Notice Order”), on the application of the parties for approval of the
settlement set forth in the Stipulation of Settlement dated as of September 20, 2016 (the
“Stipulation”). Due and adequate notice having been given as required in the Preliminary
Approval Order, and the Court having considered all papers filed and proceedings had herein and
otherwise being fully informed in the premises and good cause appearing therefore, IT IS
HEREBY ORDERED, ADJUDGED, AND DECREED that:
1.
Unless otherwise set forth herein, this Final Order and Judgment (the “Judgment”)
incorporates by reference the definitions in the Stipulation, and all terms used herein shall have
the same meanings as set forth in the Stipulation.

2.

This Court has jurisdiction over the subject matter of the Litigation and over all

parties thereto, including Plaintiffs, iBio shareholders (in their capacities as iBio shareholders),
and Defendants.
3.

The Court hereby approves the Settlement set forth in the Stipulation as fair,

reasonable, and adequate to the Settling Parties in all respects, and directs that the Settlement be
consummated in accordance with the terms and conditions set forth in the Stipulation.
4.

The Court hereby dismisses with prejudice the Litigation and all Released

Claims. Except as otherwise provided in the Stipulation, Plaintiffs and Defendants shall bear
their own respective costs.
5.

Upon the Effective Date (as defined by the Stipulation), the Releasing Parties

shall be deemed to have, and by operation of the Judgment shall have, fully, finally, and forever
released, relinquished, and discharged all Released Claims against the Released Persons and
shall have covenanted not to sue the Released Persons with respect to all such Released Claims,
and shall be permanently barred and enjoined from instituting, commencing, or prosecuting any
Released Claim against the Released Persons except to enforce the releases and other terms and
conditions contained in the Stipulation or this Judgment. As used herein, the following terms
have the meanings specified below.
a.

The “Company” or “iBio” means iBio, Inc.

b.

“Defendants” means iBio, Robert B. Kay, Arthur Y. Elliot, James T. Hill, Glenn

Chang, Philip K. Russell, John D. McKey, and Seymour Flug.
c.

“Defendants’ Counsel” means Willkie Farr & Gallagher LLP and Aguilar

Bentley LLC.
d.

“Individual Defendants” means Robert B. Kay, Arthur Y. Elliot, James T. Hill,

Glenn Chang, Philip K. Russell, John D. McKey, and Seymour Flug.

e.

“Litigation” or “this Litigation” mean Spencer Savage and Yousef Barakat v.

Robert B. Kay, et al.: Index No.: 162407/2015, pending in the Supreme Court of the State of New
York, County of New York.
f.

“Person(s)” means an individual, corporation, limited liability company,

professional corporation, partnership, limited partnership, limited liability partnership, association,
joint stock company, estate, legal representative, trust, unincorporated association, government or
any political subdivision or agency thereof, and any business or legal entity together with their
spouses, heirs, predecessors, successors, representatives, or assignees of any of the foregoing, and
any other representative or person or entity acting on behalf of, or claiming under, any of these
persons and entities.
g.

“Plaintiffs” means Spencer Savage and Yousef Barakat.

h.

“Plaintiffs’ Counsel” means Gainey McKenna & Egleston.

i.

“Related Persons” means a Person’s past or present agents, officers, directors,

attorneys, accountants, auditors, advisors, insurers, co-insurers, re-insurers, spouses, immediate
family members, heirs, executors, personal representatives, estates, administrators, trusts,
predecessors, successors, and assigns or other individual or entity in which that Person has a
controlling interest, and each and all of their respective past and present officers, directors,
employees, agents, affiliates, parents, subsidiaries, divisions, attorneys, accountants, auditors,
advisors, insurers, co-insurers, re-insurers, heirs, executors, personal representatives, estates,
administrators, trusts, predecessors, successors, and assigns.
j.

“Released Claims” shall collectively mean, to the fullest extent allowed by law,

any and all claims and causes of action of every nature and description, whether known or unknown,
whether arising under state, federal, local, statutory, common or foreign law, or any other law, rule, or
regulation, including Unknown Claims (as defined below), for compensatory damages, punitive

damages, restitution, disgorgement, or any other legal or equitable relief that could be sought under
any legal theory (a) that have been asserted by Plaintiffs against the Released Persons in this
Litigation, or (b) that Plaintiffs, iBio, or any iBio shareholder (in his, her, or its capacity as an iBio
shareholder) have or could have asserted in any forum that arise out of, relate to or are based upon the
allegations, transactions, facts, matters or occurrences, representations, misrepresentations, or
omissions involved, set forth, or referred to in any pleadings filed in the Litigation, the Company’s
actions or decisions not to take action, the Individual Defendants’ performance of their duties as
officers and/or directors of the Company, or any other action taken or alleged to have been taken by
the Company or the Individual Defendants as identified in the pleadings filed in the Litigation.
“Released Claims” does not include: (i) claims to enforce the Settlement; or (ii) any claims asserted in
the Securities Litigation (which were resolved in the settlement of the Securities Litigation).
k.

“Released Person(s)” means each and all of the Defendants and their respective

Related Persons.
l.

“Released Person” means, individually, any of the Released Persons.

m. “Releasing Parties” means iBio, Plaintiffs and their Related Persons (both
individually and derivatively on behalf of iBio), any other iBio shareholder (in his, her, or its
capacity as an iBio shareholder), and Plaintiffs’ Counsel.
n.

“Releasing Party” means, individually, any of the Releasing Parties.

o.

“Securities Litigation” means Vamsi Andavarapu v. iBio, et al., Case No. 1:14-cv-

1343-RGA, filed in the United States District Court for the District of Delaware.
p.

“Settlement” means the settlement of the Litigation as embodied in the

q.

“Settling Parties” means, collectively, Plaintiffs (on behalf of themselves and

Stipulation.

derivatively on behalf of iBio), and Defendants.

r.

“Settling Party” means, individually, any of the Settling Parties.

s.

“Unknown Claims” means any Released Claim which any Person does not know

or suspect to exist in his, her, or its favor at the time of the Stipulation that, if known by him, her, or
it, might have affected the terms of the Stipulation or that Person’s decision to enter or not object to
the Stipulation. Unknown Claims include those claims in which some or all of the facts comprising
the claim may be suspected, or even undisclosed or hidden. With respect to any and all Released
Claims, the Settling Parties stipulate and agree that, upon the Effective Date, Settling Parties shall
be deemed to have by operation of the Judgment expressly waived any and all provisions, rights,
and benefits conferred by any law of any state or territory of the United States, or principle of
common law, which is similar, comparable, or equivalent to California Civil Code § 1542, which
provides:
A general release does not extend to claims which the creditor does not
know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have materially affected his
or her settlement with the debtor.
The Releasing Parties may hereafter discover facts in addition to or different from
those which they now know or believe to be true with respect to the subject matter of the Released
Claims, but the Releasing Parties shall expressly, upon the Effective Date, be deemed to have, and
by operation of the Judgment shall have, fully, finally, and forever settled and released any and all
Released Claims, known or unknown, suspected or unsuspected, contingent or non-contingent,
whether or not concealed or hidden, which now exist, or heretofore have existed, upon any theory
of law or equity now existing or coming into existence in the future, including, but not limited to,
conduct which is negligent, reckless, intentional, with or without malice, or a breach of any duty,
law or rule, without regard to the subsequent discovery or existence of such different or additional
facts. Plaintiffs acknowledge that the foregoing waiver was separately bargained for and a key
element of the settlement of which this release is a part.

6.

The Court finds that the notice given to iBio shareholders of the Settlement, the

Stipulation and the Settlement Hearing was the best notice practicable under the circumstances,
and that said notice fully satisfied the requirements of due process and applicable law.
7.

The Court hereby awards $160,000.00 for the Fee and Expense Amount in

accordance with the terms of the Stipulation, finds that such fee award is fair and reasonable, and
directs said amount to be paid to Plaintiffs' Counsel as provided in the Stipulation.
8.

The Court hereby approves the Plaintiff Case Contribution Award of $2,000 for

each of the Plaintiffs to be paid from the Fee and Expense Amount in recognition of Plaintiffs'
participation and effort in the prosecution and resolution of the Litigation.
9.

Neither the Stipulation nor the Settlement contained therein, nor any act

performed or document executed pursuant to or in furtherance of the Stipulation or the
Settlement: (a) is or may be deemed to be or may be used as an admission of, or evidence of, the
validity of any Released Claim, any allegation made in the Litigation, or any wrongdoing or
liability of Defendants or any Released Persons; or (b) is or may be deemed to be or may be used
as an admission of, or evidence of, any liability, fault, or omission of any of Defendants or any
Released Persons in any civil, criminal, or administrative proceeding in any court, administrative
agency, or other tribunal. Neither the Stipulation, the Settlement, nor any act performed or
document executed pursuant to or in furtherance of the Stipulation or the Settlement shall be
admissible in any proceeding for any purpose, except to enforce the terms of the Stipulation,
except that Defendants may file the Stipulation and/or this Judgment in any action that may be
brought against them in order to support a defense or counterclaim based on principles of res
judicata, collateral estoppel, release, good faith settlement, judgment bar or reduction, or any
other theory of claim preclusion or issue preclusion or similar defense or counterclaim.

10.

Without affecting the finality of this Judgment in any way, this Court hereby

retains continuing jurisdiction with respect to implementation and enforcement of the terms of
the Stipulation, and all parties thereto submit to the jurisdiction of the Court for purposes of
implementing and enforcing the Stipulation, the Settlement provided for therein, and the
provisions of this Judgment.
11.

The Court finds that during the course of the Litigation, the Settling Parties and

their respective counsel at all times complied with the requirements of Rule 130-1 of the Rules of
the Chief Administrative Judge and CPLR 8303-a.
12.

Judgment shall be, and hereby is, entered dismissing the Litigation with prejudice

and on the merits. This Judgment is a final, appealable judgment and should be entered in
accordance with applicable law.
IT IS SO ORDERED.

DATED: ____________________ , 2016
JUSTICE O. PETER SHERWOOD

